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correct installation with speed and precision.

» From design to installation—we're here to help.
Our Dedicated Design Team can answer your
questions and assist with planning, ordering
and optimizing your NanaWall options.

builders, design professionals and homeowners.
As a solutions provider, we reimagine the ways in

which buildings, people and the elements interact.

Visit our showrooms and try a NanaWall for yourself.
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501 Fletcher Avenue Residents’ Opposition to the
529 Fletcher Deck Expansion - 2023-COA-251

After providing an introduction and background information, this memo explains the negative
impact granting this COA application will have on the 501 Fletcher Avenue residents and the
Fletcher Place community; why granting the COA application is inconsistent with the Fletcher
Place Historic Area Preservation Plan*, previous IHPC practice and zoning laws; and how the
IHPC staff hearing violated Indiana law and the Indiana Constitution.

Introduction

Granting this COA application will negatively impact the quality of our residents’ fives, our home
values and the successful historic preservation efforts which were identified in the Plan and
critical to the Fletcher Place community. Our homes at 501 Fletcher Avenue comprise four
condominium units located in the former Fletcher Place United Methodist Church [Picture 1,
cover page of the Plan], which was built between 1872 and 1880. Our property is at the
intersection of Fletcher and Virginia Avenues in downtown Indianapolis and is described in the
Plan as “the strongest visual landmark in Fletcher Place” (Plan, p. 13), and as the “visual and
symbolic entrance to Fletcher Place from downtown.” (Plan, p. 110).

The Plan recognized the Fletcher Place United Methodist Church was a historic structure which
was losing its original function as a church and needed to be preserved and repurposed. (Plan,
p. 103). The 501 Fletcher Avenue condominiums are consistent with the Plan’s recommended
adaptive use for this historic building — “Adaptative uses for these buildings [including 501
Fletcher Avenue] should be sought, and all private efforts to rehabilitate these building to
productive uses should be encouraged by the City and the neighborhood.”

The 501 Fletcher Avenue residents have collectively invested millions of dollars to purchase
these condominiums and invest thousands of dollars each month in improvement and
maintenance costs. Our four condominium units include seven residents, four of whom are
women, and two of the four women are black. The residents have worked cooperatively
together for years to maintain this beautiful, but expensive historic church building, and the
repurposed residential condominiums have been a success for the Fletcher Place community
and its historic preservation efforts.

*Fletcher Place Historic Area Preservation Plan, incorporated by reference and available at
https://citybase-cms-prod.s3.amazonaws.com/c1b43bac77924941a096e372b15e811b.pdf; (“Plan”)
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Indiana Landmarks recently inspected our property noting in a July 26, 2023, letter —

It is apparent that you have been most diligent in the stewardship of your property. Such
constant monitoring and upkeep demand a great amount of energy, time and money. We at
Indiana Landmarks want you to be aware how much we appreciate your effort to maintain an
important part of our built environment. [Attachment A].

All residents at 501 Fletcher Avenue oppose granting the COA application and sincerely believe
granting the COA will negatively impact our property values and the entrance to our Fletcher
Place community. The property values will decrease considerably, the living conditions have
already changed for the worse and residents will reluctantly sell their properties should this
COA application be approved by the Commission (discussed in more detail below).

The Fletcher Place Neighborhood Association and Land Use Committee also expressed concerns
with the IHPC’s hearing and their granting of the COA application, stating in an August 18, 2023
letter to the Indianapolis Historic Preservation Commission —

“Our position is we feel 2023-COA-251 should have followed a similar process to 04-431(FP)
[which required a zoning variance] for allowing the residential deck modification on a c5 zoned
property.” “[W]e feel the modifications to the residential deck to a C5 zoned property should
not have been approved or at least extended a continuance [as requested by the Fletcher Place
Neighborhood Association and Land Use Committee and 501 Fletcher Avenue residents] to
further look into the matter with the concerned residents.” [Attachment B].

Background Information

Picture 2 shows the locations of the three properties associated with this COA application - the
501 Fletcher Avenue property (remonstrators’ condominium units), the 529 Fletcher Avenue
property that extended their deck in June 2021 by nearly 100% without a permit and before
filing a COA application, and the 430 Virginia Avenue propetty.

Picture 2 shows the location of the four condominium units within the 501 Fletcher Avenue
building, with Fletcher Avenue being the street on the left of the picture and Virginia Avenue
the street on the right side of the picture. The 529 Fletcher Avenue property is on the left side
of the 501 Fletcher Avenue property along Fletcher Avenue, and the 430 Virginia property is
behind 501 Flecther Avenue and on the right side of the picture along Virginia Avenue.

The 529 Flecther Avenue and the 430 Virginia Avenue properties are co-owned by the COA
applicant, connect to each other behind the 501 Fletcher Avenue property, are zoned for
commercial uses (C-5), are sporadically occupied, and have been the subject of a proposed
commercial venture (winery and art gallery) which includes outdoor music and entertainment
{discussed below).
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Picture 3 was taken from Fletcher Avenue and shows the front of the 529 Fletcher Avenue
property and the side of the 501 Fletcher Avenue property (units A and C). The deck extension
that is the subject of this hearing is directly behind the white fence. The windows on this side
of the 501 Fletcher Avenue property are the only windows in units A (living room, kitchen, and
bedroom) and C {living space}).

Picture 4 shows the deck before the white fence was added to conceal the deck from Fletcher
Avenue. The fence separating the 501 and 529 Fletcher Avenue properties is on the outer edge
of the 529 Fletcher Avenue property and is 5-5 % feet tall. Importantly, the deck extension has
no side yard setback to the 501 Fletcher Avenue side yard property line, is ten feet from the
501 Fletcher Avenue building and lower level windows, and the result is the new deck is now
elevated above the fence and alongside the only windows in 501 Fletcher Avenue units A and C
(the deck elevation increased from 0 inches at the south end of the original deck (built in 2007)
to 21 inches toward the end of the new deck toward Fletcher Avenue).

Picture 5 shows the 529 Fletcher Avenue deck - repaired boards on the original deck, and the
expansion of the deck along the 529 Fletcher Avenue property (lighter colored boards) and 501
Fletcher Avenue property lines toward Fletcher Avenue. The original deck is mostly behind the
Fletcher Avenue condominium units, is closer to the 529 Fletcher Avenue building (further from
the fence) and is barely elevated off the ground. The deck extension more than doubles the
length of the deck (25 feet) along the 501 Fletcher Avenue condominium living areas and
significantly increased the deck’s elevation.

Picture 6 shows the new outdoor gathering space on the 529 Fletcher Avenue property is now
located almost exclusively on the newly extended and elevated part of the deck (stained to
match the old deck), along the 501 Fletcher Avenue property unit A and C living areas.

Pictures 7 (a) and (b, taken from unit A bedroom) show the visual impact (above the fence) of
the deck’s new location and increased elevation. The deck’s increased elevation also results in
significantly more noise.

Pictures 8 (a)-(d) show where and the ease with which the 529 Fletcher and the 430 Virginia
Avenue properties, can be joined for a C-5 commercial venture. A concrete patio already exists
behind the 430 Virginia Avenue property [Picture 8 (a and b)]. Although not confirmed, the
concrete patio is also believed to have been constructed by the current 430 Virginia Avenue
homeowner before obtaining an approved COA application. The newly constructed deck
extends as far toward Fletcher Avenue and as wide as possible alongside the 529 Fletcher
Avenue property line (Picture 8 (c)). The existing space between the 529 Fletcher Avenue and
the 430 Virginia Avenue properties (Picture 8 (d)) can be paved (shed removed) to join the two
co-owned properties for the proposed outdoor music and entertainment center.

The 501 Fletcher Avenue residents and members of the LUC are also concerned with the way in
which this deck extension was handled — knowingly without a construction permit or applying
in advance for a COA.
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When the deck was being constructed (June 17, 2021), the noise was particularly loud (video 1),
Brian Barrett (501 Fletcher Avenue resident) asked the construction personnel what was being
constructed and whether there was a permit for the construction, because no permit was
displayed on the 529 Fletcher Avenue property. The construction foreman incorrectly stated
there was a valid permit for the construction that had been stolen from the front door. The
construction foreman then contacted Kim Cook who stated to Brian Barrett on the phone that
the deck was not being extended — boards were merely being replaced. The IHPC staff and
aerial photos confirmed the deck was extended and elevated above the ground without a valid
permit and before filing a COA application.

The 430 Virginia Avenue concrete patio was also constructed by the same property owner.
[Picture 8 {(a and b)].

The Negative Impact of the Deck Expansion

The 501 Fletcher Avenue residents’ concerns impacting the values and use of their homes are
legitimate. Before the deck extension, the 529 Fletcher (wooden deck) and 430 Virginia
(concrete patio) gathering areas were located mostly behind the 501 Fletcher Avenue living
areas and were not significantly elevated above the ground, so most of the activity and noise
were below the fence and behind and further from the living and sleeping areas in the 501
Fletcher Avenue condominium units A and C. The 529 Fletcher Avenue deck has been extended
by nearly 100% (25 feet) and elevated, with no side yard setback to the 501 Fletcher Avenue
side property line.

The newly extended deck results in considerable noise (every footstep and word are heard)
and visibility of people above the fence line, completely changing the living conditions in 501
Fletcher Avenue units A and C. (Attachment C, declarations from Unit A and Unit C residents).
Unit A must close blinds and turn on background noise, and unit C must close its windows, to
block the new deck activity when people congregate on the deck. Even without a regular C-5
commercial use, this new deck negatively impacts the 501 Fletcher Avenue residents’ quality
of life and investments and threatens the Plan’s successful repurposing of the Fletcher Place
United Methodist Church into residential condominiums.

An additional concern is the 529 Fletcher Avenue and the 430 Virginia Avenue properties are
zoned for commercial (C-5) uses. The Indianapolis zoning ordinance states (emphasis added) —

“General Commercial District (C-5) The C-5 District is designed to provide . . . activities or
operations conducted in buildings or structures not completely enclosed. The types of uses
found in this district tend to be outdoor functions, brightly lit, noisy, etc. Therefore, to provide
a location where such uses can operate in harmony with the vicinity, the C-5 district should be
located on select heavy commercial thoroughfares and should avoid locating adjacent to
protected districts [e.g., historic preservation districts].
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The Indianapolis zoning ordinance expressly recognizes the potential disharmony when C-5
activities and operations are located near residential and historic preservation areas — let alone
when a C-5 structure is allowed to be built and elevated zero lot-line to residential
condominiums.

The 529 Fletcher Avenue and the 430 Virginia Avenue property owner and their attorney have
already presented a commercial development plan to the Fletcher Place Neighborhood
Association and Land Use Committee to develop these properties into a winery and art gallery,
with outdoor music and entertainment, which would significantly increase noise and outdoor
activities on these properties — presumably on the newly constructed and extended deck.

The 529 Fletcher Avenue and the 430 Virginia Avenue property owners own and operate a
winery in McCordsville, Indiana that has reportedly presented nearby residents with similar
concerns.

The Town of McCordville and Daniel’s Vineyard [co-owned and operated by Kim
Cook a co-owner of the 529 Fletcher Avenue and the 430 Virginia Avenue
properties] have had issues earlier this year when town officials fined Daniel’s
vineyard for violating its noise ordinance that prohibits sound, such as live music,
to be heard within 20 feet of a neighbor’s property line. The ordinance was
drafted by the town when neighbors made complaints about hearing noise from
the vineyard’s live music events.

[Daniel’s Vineyard closing to the public: Owners cite restrictions from town as primary
reason for closing. https://youarecurrent.com/2018/10/29/daniels-vineyard-
announces-it-will-close-to-the-public/]

Future commercial development of these properties will only exacerbate the existing noise and
visibility concerns caused by the extended deck. This would make condominium units Aand C
nearly impossible to live in. If the deck is allowed to remain as constructed, this will lower the
values of units A and C which runs the substantial risk of lowering the value of all four 501
Fletcher Avenue condominium units and ruining the successful repurposed residential use of
this landmark building. In addition to the thousands of dollars of monthly maintenance costs,
costly roof and structural repairs to the church building are currently needed. With only four
units to cover these needed maintenance and repair costs, negatively impacting the value of
even one unit will negatively impact the sustainability of the entire repurposed residential
development at 501 Fletcher Avenue.

The 501 Fletcher Avenue residents understand that living downtown Indianapolis includes living
in close proximity to neighbors and living at one of the busiest intersections in Indianapolis
comes with a lot of noise (e.g., road, train, helicopter, sirens) and activity (garage break-in in
2021 and home invasion in 2022). However, what none of us expected and don’t appreciate is
having an elevated deck built along our residences without application for a permiton a
commercially zoned property with no setback to our property line. This creates a regular
disturbance that impacts the enjoyment and value of our properties.
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Compounding our concerns was an IHPC staff hearing where a decision to grant the COA
application was made before the hearing even began (discussed below), IHPC staff’s refusal to
allow the Fletcher Place Land Use Committee an opportunity to formally review this matter
with the residents to try to arrive at a reasonable solution consistent with the Plan, and any
consideration to reasonable conditions that could have accompanied the COA application’s
approval. Residents were encouraged to contact the police should inevitable noise concerns
arise, which is no way to approach successful land use matters with residents who have made
multi-million dollar investments in their residences.

We believe many downtown Indianapolis residents share our concerns as was written in the
most recent edition of the Urban Times (September 2023). According to Dakota Pawlicki
[President, Fountain Square Neighborhood Association]:

“Residents of Indianapolis communities should have a voice in the development that
comes to their communities. They should be the leading voice when prioritizing public
and private investment. Despite this clear role, neighborhood associations are
threatened. It is too easy for city and county agencies to ignore the voice of the
community members when discussing issues of zoning and development.”

These practices need to change, or many people will not feel confident investing in residential
properties in Indianapolis.

The COA is Inconsistent with the Fletcher Place Historic Area Preservation
Plan

Chapter 742, Article 1, Section 10 of the Marion County Zoning Ordinance, effective May 8,
2023, states “[t]he purpose of the historic preservation districts “is to ensure that all use and
development of land in districts takes place in accordance with the principles set forth in the
adopted Historic Preservation Plan.” A (1).

in addition, in accordance with Section 10 A.2 (b) of Chapter 742, Article 1, Section 10 of the
Marion County Zoning Ordinance, in making decisions, the IHPC shall be guided by the
“Recommendations” section and the “Design Standards” section in the applicable Historic
Preservation Plan. Development standards determined in this manner include, but are not
limited to: a. Setback lines and minimum yards: front, side and rear. . . .” (emphasis added).

IHPC’s decision to approve the COA application is inconsistent with the Plan for several reasons.

1-The Plan states that a C5-General Commercial District is characterized by commercial uses
with outdoor operation that should be grouped by heavy commercial throughfares and should
never be located adjacent to residential districts. The Plan recommends C-5 properties retain
a “20-foot setback (side or rear) where adjacent to a residential district.” (Plan, p. 86).
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The Plan’s setback requirements are consistent with the relevant Marion County Zoning
Ordinance - General Commercial District (C-5). The types of uses found in this district tend to
be outdoor functions, brightly lit, noisy, etc. Therefore, to provide a location where such uses
can operate in harmony with the vicinity, the C-5 district should be located on select heavy
commercial thoroughfares and should avoid locating adjacent to protected districts.” The
minimum side yard setbacks for this type of commercial property are 10-20 feet. See Marion
County Zoning Ordinance, pages 228-229.

The Plan is clear in its recommendation to retain these building setbacks, and the importance of
avoiding introducing new construction incompatible with the character of the neighborhood.
Plan, p. 115. “The Applicant [for a COA] must have an improvement location permit (ILP) if the
work on the structure changes the height, size, or lateral bulk of the structure that is being
rehabilitated. If an applicant is erecting any new structure or removing one, an ILP must be
obtained.” (emphasis in original). (Plan, p. 142).

2-The Plan states — “The principal reason for adopting the Fletcher Place Historic Area
Preservation Plan is to provide protection for the architectural and historical character currently
threatened by improper zoning and expanding industry. Equally important, however, is the
protection of existing residents and their investments.” P. 103. The Foreword also states —
“[o]lne purpose of the preservation plan is to provide a protective umbrella for the present and
future residents of the neighborhood so that they may invest financially and physically in the
area with assurance that their efforts will be worthwhile.” [Foreword, iii]. Clearly, the Plan
intended to protect residents - like the 501 Fletcher Avenue residents - who have made millions
of dollars in property investments — the Plan repeatedly expresses concerns with activities that
could negatively impact residences and residential investments.

When concerns about the increased noise were raised with the IHPC staff, the staff stated — “If
excessive noise from the use of a yard is a concern, regardless of whether a deck is present or
not, it is a matter for the police to handle. . . .” Email from Dean Kessler, IHPC Hearing Officer,
July 5, 2023. The IHPC staff’s failure to consider the noise and visual impact on the residential
use of the 501 Fletcher Avenue condominiums is not an approach that will preserve the historic
preservation of Fletcher Place because as recognized in the Plan, protecting residents and their
investments is equally important to protecting the historic character of Fletcher Place. (Plan,

p.1).

3-The Plan “encourages the involvement of the neighborhood in all stages of the plan’s
implementation. Only through concerted effort towards cooperation can issues be resolved to
the best possible effect.” The Fletcher Place Neighborhood Association and Land Use
Committee wrote a letter to the IHPC requesting a continuance of the IHPC’s 07/18/2023
hearing to review and discuss this matter with all of the Fletcher Place residents.
Unfortunately, the IHPC denied the LUC’s request, which is inconsistent with the Plan.

Granting the COA without additional considerations will result in negative consequences for the
501 Fletcher Avenue residents, which is an important gateway to Fletcher Place. The IHPC COA
decision is inconsistent with the Plan and should be vacated. This property should be rezoned

103


DKESSLER
IHCP_Received


RECEIVED
September 18, 2023

INDIANAPOLIS HISTORIC
PRESERVATION COMMISSION

as a residential property before considering whether to allow a zero lot-line structure to be
built and elevated along the 501 Fletcher Place condominiums.

The COA is Inconsistent with Previous IHPC Practice and Zoning Requirements

e Because the property is zoned C5 the IHPC the constructed deck should not have been
approved without the rezone to a dwelling district designation or a Variance of Use
prior to the issuance of COA.

e The IHPC has the right by Indy rezone to waive the side yard setback in a property that is
a dwelling and zoned in a category that starts with D such as D5, D6, D7, D8, d9 D10; but
does not have the right to waive a side yard setback of a property that is zoned C1, C3,
C4, C5,Cé or C7.

e The height above grade of the west side yard deck exceeds 18” in height and thus would
require a rezone or a Variance of Use since the property is zoned C5.

The IHPC Hearing Violated Indiana Law and
Article |, Section 23 of the Indiana Constitution and Must be Vacated

The Indiana Historical Preservation Commission Violated Indiana Code § 5-3-1

The IHPC, an Indiana agency, is required to hold a public hearing only after providing accurate
public notice. The IHPC hearing notices for this COA application are inaccurate, misleading
and violate IC § 5-3-1.

There are three differently worded hearing notices associated with this COA application.
The first IHPC hearing notice [7/3/2023] states (emphasis added) —
“WORK TO BE DONE: Expanding the deck to the north and west fence lines.” Picture 9 (a).

Although unclear, “Work To Be Done” may inaccurately refer to work ALREADY DONE because
the deck extension associated with this COA application was completed in 2021. In addition,
reference to the north fence line is misleading because prior to this new construction there
was no fence on the north end of the 529 Fletcher Avenue property.

The next IHPC hearing notice, sent after the first IHPC hearing, states —

“Work started without approval retain deck enlargement and fencing along side of house.
Appeal of 7/18/2023 IHPC Hearing Officer decision.” Picture 9 (b).
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It is unclear whether the work has only “started” on this property or whether this work has
been completed. If the work is not complete, the notice is unclear regarding what further work
will be done that could impact the 501 Fletcher Avenue residents or other interested members
of the public. If the work is complete, reference to work being started is inaccurate and

misleading.

Note that the Hearing Agenda for the September 6, 2023, IHPC Meeting stated -
“2023-COA-251 (FP), 529 FLETCHER AVE. Retain deck extension and fence in side yard
constructed without approval.” There is no reference to “WORK TO BE DONE” or “Work
started,” and no reference to a north fence line. Picture 9 (c). The original COA application
(Picture 9 (d)) also states — “retain deck enlargement along side of house {concealed by
fencing).”

One Fletcher Place resident who read the notice contacted the IHPC staff suggesting the
notice be reconsidered because he believes the notice was misleading — “l was very
disappointed by the responses from the [IHPC] staff regarding what | feel was a misleading and
inaccurate description of the work to be done...in particular, it didn't state that the work was in
fact already completed.” [Attachment D, email from resident, Jeff Miller]

It is relevant whether this COA application is directed to - WORK TO BE DONE, Work Started
(but not completed) or work that had been completed. Stating work is to be done in the
future or is ongoing is inaccurate and misleading if work has been completed. IHPC's public
notices were inaccurate, misleading, and violated Indiana public notice requirements. This
matter should be returned to the IHPC staff with instructions to provide proper public notice
before any future hearings.

IHPC’s Decision Violates Indiana Code § 36-7-11-5

The IHPC Hearing Officer recognized that the IHPC does not even have jurisdiction over this
deck extension and that IHPC lacks the legal authority to review and (dis)approve this COA
application (deck extension). The 529 Fletcher Avenue deck was originally visible from Fletcher
Avenue, which made it within IHPC's jurisdiction. [Picture 4]. However, for some reason, after
the deck was constructed, the original front fencing, which allowed for visibility of the deck
from Fletcher Avenue, was replaced with a solid white fence to conceal the deck from the
street. [Picture 3]. The Hearing Officer apparently recognized that the filing of a COA
application for a deck concealed from public view did not present any visual historic aspects
within IHPC's jurisdiction.

The IHPC Hearing Officer stated in regard to this COA application - “The IHPC can only review
the project on the merits of the design and whether or not it negatively effects [sic] the historic
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architecture. Those are the only aspects of the deck that the IHPC has the jurisdiction to
review.” [Email from Dean Kessler, IHPC Hearing Officer, July 5, 2023].

The IHPC staff was likely referring to limits on IHPC’s authority in Indiana Code § 36-7-11-5 —
“the commission may ... . consider details of design, interior arrangements, or building features
if those details, arrangements, or features are not subject to public view. . . .” (emphasis added).

The IHPC staff approval of the deck extension and IHPC review of this approval are beyond
the statutory authority granted to IHPC to review and (dis)approve the deck extension, which
is not subject to public view. Therefore, the IHPC decision should be vacated.

IHPC’s Implementing Rules Violate Indiana Code § 4-22-2

We also note for the record that the IHPC is operating under rules that violate IC § 4-22-2.
Indiana’s Administrative Rulemaking Process is governed by IC § 4-22-2. In response from [HPC
to a request for applicable laws and regulations governing IHPC's authority, responsibilities, and
regulations, the IHPC provided links to the applicable statute and various implementing policies
and procedure documents. These documents have been promulgated and amended
repeatedly in a manner that appears to be inconsistent with IC § 4-22-2. This impacted many
aspects of preparing for the hearing and understanding of our rights. For example, the Fletcher
Place Land Use Committee (LUC) requested that IHPC continue this hearing for a later date to
allow them to study the matter, in particular because of being contacted by residents, but [HPC
replied that the LUC would need to attend the hearing to make this request. There are other
prejudices caused by improper rulemaking, including the timing for filing this brief prior to the
hearing. IHPC must provide meaningful public input in its rules that bind the public. See IC § 4-
22-2.

The IHPC Hearing Violated Article |, Section 23 of the Indiana Constitution

Indiana law requires IHPC hearings to be conducted with due process, which mandates an
opportunity to be heard before a neutral and unbiased fact finder and that agency decisions are
not reached on the basis of preconceived bias or prejudice. City of Hobart Common Council v.
Behavioral Inst. Of Ind., LLC. (Ind. Ct. App. 2003), citing LLC. Citing Perry-Worth Concerned
Citizens v. Bd. Of Comm’rs of Boone County, 723 N.E.2d 457, 460 (Ind. Ct App. 2000), Rynerson
v. City of Franklin, 669 N.E.2d 964, 967 (Ind. 1996); Couch v. Hamilton County Bd. of Zoning
Appeals, 609 N.E.2d 39, 42 (Ind. Ct. App. 1993); and New Trend Beauty Sch. v. Bd. of Beauty
Cutters Exam’rs, 518 N.E.2d 1101, 1104-05 (Ind. Ct. App. 1988)).

The IHPC hearing officer stated to the remonstrator’s representative, David Kingen, on 7/13/23,
before the hearing, that the COA application would be approved and issued at the 7/18/23
IHPC hearing. The IHPC hearing officer also admitted during the IHPC hearing directed to this
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COA application, on the record, that he had been “instructed” to approve the COA and was
going to do so. [Attachment E, remonstrators’ declaration]. This instruction had to have come
prior to the IHPC hearing by someone who didn’t attend the public hearing on IHPC's behalf
because the only other IHPC employee who attended the hearing was IHPC’s legal counsel who
stated on the record he had not reviewed the file and was present merely to support the
hearing officer. The IHPC attorney made no such instruction to the hearing officer during the
hearing. Remonstrators requested that the IHPC official who instructed the hearing officer to
issue the COA appear at the hearing and be identified, but this IHPC official was not identified
and did not appear. Mr. Joel Aguilar, member of the Fletcher Place Land Use Committee,
expressed concerns with the way this COA application was handled by the IHPC staff. However,
Meg Busch, IHPC Administrator, explained to Mr. Aguilar that IHPC often makes administrative
decisions whether to grant COA applications before conducting an administrative hearing.

In addition to wasting the parties’ time and resources (participating in hearings and hiring
representatives), there is no clearer violation of due process rights than a decision made by an
administrative agency before a hearing even takes place. IHPC personnel making
administrative decisions that provide remonstrators hearings, must attend those hearings,
listen to the facts and make a decision based on all the facts and evidence properly presented
and provided in association with the matter. Therefore, the Indiana Constitution’s due process
requirements mandate the IHPC decision to grant the COA be vacated. Preferably, the new
IHPC hearing will be conducted by the full Commission without reports or other input from staff
who participated in the Constitutional violations.

Conclusion

For the reasons stated herein, the Commission should deny the COA application and the deck
extension should be removed. Alternatively, the IHPC staff’s decision to grant the COA
application should be vacated based on the legal violations identified herein.

In summary -

e The work extending and elevating the deck was done without permission.

e The construction workers and homeowner were misleading about having permission to
build the deck and the type of work being done.

e Had a COA petition been sent out in advance of the work, it would have allowed a
discussion between all interested parties, and perhaps even an acceptable solution.

e When a COA was finally sent out, it was misleading and implied the work had not yet
been done when in fact it had already been done.

e Adecision was made by the IHPC staff to approve the work and reward a petitioner who
did not follow the rules, even though nearby neighbors were not in support of the work
that had been done.
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e The IHPC should take a firm stand that not following the rules, and in the process
infringing on the quality of life of neighbors, should not be allowed.
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501 Fletcher Avenue Residents’ Opposition to the 529 Fletcher Deck Expansion - 2023-COA-251

Introduction

The 501 Fletcher Avenue residential condominium units are located in the former Fletcher Place United
Methodist Church, which is an important landmark in Fletcher Place.

The 529 deck was knowingly elevated above the ground (21”) and expanded (25’) without a COA or
permit along the 501 Fletcher Avenue property - zero lot-line to the living areas and bedrooms.

During construction, construction personnel erroneously stated an improvement location permit had
been obtained and the homeowner erroneously stated the deck was being repaired and not extended.

The Negative Impact of the Deck Expansion and Elevation

The deck elevation/expansion is opposed by all 501 Fletcher Avenue residents because of its negative
impact on residents (quality of life and home values) and the successful repurposing of the former
Fletcher Place United Methodist Church into residential condominium units.

e The 501 Fletcher Avenue residents have invested millions of dollars to purchase these
condominiums, invest thousands of dollars each month in improvement and maintenance costs,
and the historic building is very costly for four homeowners to maintain.

e The new deck results in considerable noise and visibility concerns, completely changing the
living conditions in 501 Fletcher Avenue units A and C.

e The 529 Fletcher Avenue property is zoned for commercial use (C-5), and future commercial
development of this property, which has been proposed, will increase concerns.

Approving the COA is Inconsistent with the Fletcher Place Plan

The Plan is clear in its recommendation to retain building setbacks between commercial properties and
residences. Plan, p. 115. The 529 deck is zero lot-line to the 501 Fletcher Avenue Property.

No ILP was obtained - “The Applicant [for a COA] must have an improvement location permit (ILP) if the
work on the structure changes the height, size, or lateral bulk of the structure that is being rehabilitated.
If an applicant is erecting any new structure or removing one, an ILP must be obtained.” (emphasis in
original). (Plan, p. 142).

The COA is Inconsistent with Previous IHPC Practice and Zoning Requirements

e Because the property is zoned C5 the IHPC the constructed deck should not have been
approved without the rezone to a dwelling district designation or a Variance of Use
prior to the issuance of COA.

e The IHPC has the right by Indy rezone to waive the side yard setback in a property that is
a dwelling and zoned in a category that starts with D such as D5, D6, D7, D8, d9 D10; but
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501 Fletcher Avenue Residents’ Opposition to the 529 Fletcher Deck Expansion - 2023-COA-251

does not have the right to waive a side yard setback of a property that is zoned C1, C3,
C4,C5,C6or C7.

The height above grade of the west side yard deck exceeds 18” in height and thus wouid
require a rezone or a Variance of Use since the property is zoned C5.

The IHPC Staff Hearing and Practices Violated Indiana Law

The IHPC staff’s hearing notice violated Indiana Code (IC) § 5-3-1, IC § 36-7-11-5 and Article |,
Section 23 of the Indiana Constitution; IHPC’s rules violate Indiana Code § 4-22-2.

Conclusion

The Commission shou!~ deny the COA application and the deck extension should be removed.
Alternatively, the IHPC staff’s decision to grant the COA application should be vacated based
on the legal violations identified herein.

In summary -
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